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Discussions here:

• Not confidential.

• Not privileged.

• Not technically “legal advice.”

• But like our website materials at 
https://www.fisherphillips.com/resources, we hope the information 
and these documents will point you in the right direction.

• All discussions and questions are strictly hypothetical-no 
admissions against interest.

https://www.fisherphillips.com/resources
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Who is in charge?
Who is the point person from your team?

Who is authorized from management to 
speak to DOL on the Company’s behalf?  
(Does that person understand H-2A 
Regs.? Does that person understand 
boots-on-the ground operations?) 

Consider hiring legal counsel. 

Who is the point person at DOL? 
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What is this about? Is there an 
agreed upon scope? 

• If you have multiple job sites—which job sites are involved?

• For your H-2A workforce, is this limited to one H-2A 
application? One H-2A crew? Multiple? Don’t involve more 
than what DOL is asking for. 

• What is the timeframe of the request? (Do you really want a 
year of records?? Can we agree to a random sampling?) 

• Have these conversations EARLY.  
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Document Management.

• KEEP all documents provided to you by DOL. 

• KEEP records of who you talk to at DOL. Consider 
whether conversations should be memorialized in 
writing. (To confirm everyone has the same 
understanding of next steps. Good idea to confirm 
scope of investigation in writing.) 

• KEEP a record of all documents you send to DOL. 
Consider involving counsel in this process.

• ASK whether DOL needs certain requested records or  
whether you can stipulate to certain requests. 
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Flagged report with an item that 
needed attention.

View report with flagged items, 
photos, corrective actions 
necessary.
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Be Prepared.

• Do supervisors/foremen know who to call if an 
agency shows up?

• Remind management the Company does not 
tolerate retaliation against an employee who 
may have made a complaint. Have this in your 
Company Handbook—have an HR hotline for 
employees to contact you about perceived 
retaliation. 
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DOL is Looking For Violations—
Know the Rules.
In our industry, DOL Wage and Hour will look for 
potential violations of: 

1. MSPA
2. FLSA
3. H-2A Regulations 

• Good idea to establish a checklist or reference 
list for each contract. Be prepared to prove 
compliance. Assume the burden is on the 
employer. 

• Use the DOL’s fact sheets! Go through the bullet 
points with your management team.
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Assume You Will Be Investigated. 

• Assume each contract will be investigated. The best 
defense is to be over-prepared. 

• Do you have evidence on place of recruitment?

• Do you have evidence to show that the Company paid 
inbound/outbound?

• Do you have evidence to show that the Company 
provides adequate food?

• Ideal scenario—have a binder for each contract ready to 
go with your documentation. You establish right off that 
you are prepared and organized. 
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Communication is Key. 

• When you respond to the document requests—good idea to do this in 
writing. Explain any unique forms you have. For example--place of 
recruitment form. Explain what it is and what you use it for. Show off your 
compliance!! 

• Even after document production, check in with the investigator. 

• What do they need to wrap up the investigation?

• If issues come up—is there evidence you have that shows compliance? 
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After the Investigation—Notice of 
Determination 

• Negotiation process. 

• Focus on commitment to future compliance. Have you 
“fixed” problems identified? How? Consider showing the fix 
to DOL. 

• If resolution is not possible, consider litigation. 
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QUESTIONS?
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THANKS

Rebecca Hause-Schultz
Partner | Sacramento
916.210.0391
rhause-schultz@fisherphillips.com
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