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LEGAL DISCLAIMER:  SEMINAR MATERIALS AND 
THIS PRESENTATION ARE NOT INTENDED AS 
LEGAL ADVICE AND ARE NOT LEGAL ADVICE.  
THESE MATERIALS CANNOT SUBSTITUTE FOR 
LEGAL ADVICE.  YOU SHOULD CONSULT AN 
EXPERIENCED EMPLOYMENT ATTORNEY IF YOU 
HAVE QUESTIONS ABOUT YOUR BUSINESS, 
POLICIES OR YOUR PARTICULAR CIRCUMSTANCES. 
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The Private Attorneys 
General Act of 2004 

(PAGA)
AKA SUE YOUR BOSS LAW
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PAGA 
Background 
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PAGA was enacted to enable employees as private attorneys 
general to enforce the California Labor Law while labor-law 

enforcement agencies are able to retain primacy over 
enforcement efforts. 

PAGA enables an aggrieved employee to initiate an action 
against a former employer on behalf of himself or herself and 

other current or former employees to obtain civil penalties that 
previously could have been recovered only by the State by the 

Labor and Workforce Development Agency (LWDA). 

In a successful PAGA action, the LWDA is entitled to 75% of the 
award and the remaining 25% is distributed among the 

employees affected by the violations at issue. 



Lawsuits

23,675 notices (2016 – 2020)

526 average days per case

$1,118,777 average settlement

$368,520 average amount to attorneys

$8,114 average amount to plaintiff

$1,256 average amount to employees where data is 
available

LWDA-Resolved Cases

56 court cases

343 average days per case

$789,936 average settlement

$5,941 average amount to employee based on LWDA 
information dated 7/7/2021

Plaintiff refers to the original employee or employees who filed the 
PAGA complaint. The "average amount to employees" reflects the 

amount other employees received.

Determinations made to issue citation, refer case to the LWDA DIR 
Bureau of Field Enforcement unit, and/or close the case.



Source: National 
Law Review

January 12, 2023
Volume XIII, 
Number 12



Top 
PAGA
Filers 
of 2022



Not providing enough shade for all of your workers to take their meal/rest periods

Walking time in/out of a field cutting into 30-minute meal period

Failing to pay weighted average overtime

Not paying travel time and mileage for field changes during the day

Lack of suitable seating for jobs that can be done while seated

Not paying for pruning shears, rain gear and boots

Requiring workers to arrive to work 15 minutes before the start of their shift

Requiring employees to remain on the property during meal or rest periods



Joint Employers – Who's 
Responsible for a Class 
Action or PAGA Lawsuit?

• Grower?

• Farm labor contractor?

• Vineyard manager?

• Supervisor(s)?

• Individual owners?



Cal. Lab. 
Code 
§ 2810.3
Joint 
Employer 
Liability by 
Statute

• (A) A client employer shall share with a labor 
contractor all civil legal responsibility and civil liability 
for all workers supplied by that labor contractor for 
both of the following:
• (1) The payment of wages.
• (2) Failure to secure valid workers’ compensation 

coverage as required by Section 3700.

• (B) A client employer shall not shift to the labor 
contractor any legal duties or liabilities under Division 
5 (commencing with Section 6300) with respect to 
workers supplied by the labor contractor.

• (C) At least 30 days prior to filing a civil action against 
a client employer for violations covered by this 
section, a worker or the worker’s representative shall 
notify the client employer of violations under 
subdivision (b).

• Don’t forget about common law liability!

https://plus.lexis.com/api/document/collection/statutes-legislation/id/8WGD-04C2-D6RV-H3BP-00000-00?cite=Cal%20Lab%20Code%20%C2%A7%202810.3&context=1530671


Labor Code § 558 – Making 
Individuals Liable

• Now heavily used to make individuals liable in 
wage and hour cases.

• Any employer or other person acting on behalf of 
an employer who violates, or causes to be violated, 
a section of the labor code or any provision 
regulating hours and days of work in any order of 
the wage orders shall be subject to civil penalties.

• Citations from the Labor Commissioner can be to 
any “person” that has paid or caused to be paid a 
wage for overtime work in violation of the labor 
code, or any provision regulating hours and days of 
work in the wage orders or any overtime law. 
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Your Company’s legal name is “Wonderful 
Winery, Inc.” 

On your paystubs, your company name is 
listed as “Wonderful Winery.” 

Your business runs biweekly payroll (every 
two weeks) and issues wage statements 
listing the incorrect legal name or business 
address to 20 employees for one year. 

One employee sues, on her own behalf, and 
on behalf of the 19 other employees.
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PAGA Penalties Add Up
• Incorrect entity name or address and/or inaccurate pay period dates = LC 

226 penalty of $50 for the first pay period and $100 for every subsequent 
pay period per employee (up to a maximum of $4,000 per employee). 

• PAGA = additional $100 penalty per employee per pay period.

• On her own behalf, the suing employee can seek statutory penalties in the 
amount of $50 for the initial pay period and $100 for each of the 
remaining 25 pay periods (total of $2,550). She can ALSO seek civil 
penalties under PAGA in the amount of $100 for each of the 26 pay 
periods (total of $2,600). Thus, the employee can seek a total of $5,150 on 
her own behalf.

• The suing employee can seek PAGA penalties in the amount of $100 for 
each of the 26 pay periods (the same $2,600 figure as above) on behalf of 
each of the 19 other employees. For these 19 employees, the total penalty 
is $49,400 (19 x $2,600)!

• The total penalty exposure is $54,550 ($5,150 + $49,400) because your 
legal business name or address was wrong on your paystub.   

• Consider the penalties if you have 100 employees (don’t forget about 
employee turnover). 

• Plus, your attorney’s fees and the plaintiff’s attorney’s fees.
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Pay Check Stubs –
LC 226
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Itemized wage 
statement must include 

the following 
information:

All deductions, Federal 
and State, Health Care, 

Child Support, Etc.

Inclusive dates of the pay 
period

Employee name and SSN 
(only last 4 digits of the 

SSN)

Employer full legal name, 
Address, and EIN

Entity securing services 
(full legal entity name 

and address – January 1, 
2012)

Hours worked and ALL 
applicable rates of pay

Applicable piece rate and 
number of pieces 

produced under each 
applicable piece rate 

(Daily)

Gross wages

Net wages
Effective July 1, 2015: 
Paid Sick Leave hours.  

Available and Used.

AB 1513: Piece-rate 
work: Rest & Recovery 

Periods, and Other Non-
Productive Time



➢Under California wages orders, all employees must 
be provided with "suitable seats when the nature 
of the work reasonably permits a seat.“

➢Even when the nature of the work requires 
standing, an adequate number of seats must be 
"placed in reasonable proximity to the work area," 
and employees must be allowed to use those seats 
at times when it doesn't interfere with their job 
duties.

➢Employers should consider whether seating should 
be provided for use while the employee is:

• Performing work. 

• While employees are idle. 
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• Audit your practices often.

• Send your supervisors for training.

• Conduct field audits too.

• Don’t expect your payroll person to know 
HR!



Pro
• More employer friendly 

• Quicker resolution

• Less expensive for attorney’s fees 
because it is quicker and more limited on 
discovery/motions

• More confidential than a trial 

• Easier access to a judge during discovery 
disputes

• Class action waiver 

• Parties get some choice in the arbitrator

Con
• Very expensive!  Deposit request of at 

least $50-60k upfront.  Around $5k is 
nonrefundable. 

• Less discovery / motions available 

• More informal rules of evidence

• Arbitrator is less likely to drop the 
hammer; might split the baby 

• No jury; putting all your eggs in one 
basket 

• Very limited rights to appeal

• Risk of mass arbitration 



Source: Economic 
Policy 
Institute (2015)

http://www.epi.org/publication/the-arbitration-epidemic/


Source: Economic 
Policy 
Institute (2015)

http://www.epi.org/publication/the-arbitration-epidemic/


Viking River Cruises, Inc. v. 
Moriana 

The U.S. Supreme Court reversed and remanded. 

Moriana alleged that she was not preempted from 
remaining as the PAGA representative for the PAGA class 
action although she no longer held any individual claims. 

The U.S. Supreme Court agreed. 
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Post-Viking Rivers’ Holding Impact on Employers 

• An employee does not need to have any 
individual claims to represent a non-individual 
PAGA class action. 

• The Court’s decision has the potential to increase 
liability substantially for employers depending on 
which county the case is filed until the Supreme 
Court of California or the California Legislature 
clarifies the issue. 
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Tips to Introducing an 
Arbitration Agreement

• Can’t be forced to sign

• Don’t lie about what it means

• Provide a copy in English/Spanish

• Can’t tell them if they don’t sign they won’t have a job

• Signing must be voluntary, without duress or coercion

• Offer to provide arbitration rules

• Give opportunity to review before signing 

• H2A employees can sign in Mexico

• Employee can still pursue claims at any agency – ALRB, 
EEOC, CRD, WCAB, EDD

• Not limited on damages or attorney’s fees that 
employee could receive

• Waives right to jury trial 

• Don’t pressure into signing

• Don’t refuse to explain what employee is signing 

• Encourage employee with limited education to seek 
outside review of agreement before signing 













Erica L. Rosasco, Esq.

6540 Lonetree Blvd., Suite 100

Rocklin, CA 95765

916.672.6552

erica@Rosascolawgroup.com

www.Rosascolawgroup.comLEGAL disclaimer:  Seminar materials and this 
presentation are not intended as legal advise 

and are not legal advise.  These materials 
cannot substitute for legal advise.  You should 

consult an experienced employment attorney if 
you have questions about your business, policies 

or your particular circumstances. 29

QUESTIONS?

Seth Mehrten
1141 W Shaw Ave #104

Fresno, CA 93711
559.248.2360

smehrten@theemployerslawfirm.com
www.theemployerslawfirm.com

mailto:smehrten@theemployerslawfirm.com
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