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4th Circ. Says Frontier Must Bargain [-9
Switch With CWA

The Fourth Circuit ruled that Frontier Communications Corp. should have negotiated with a
Communications Workers of America union prior to making employees complete new

immigration forms saying the company still has to bargain over impacts from federal law
compliance.

* Workers' submission of personal identification documents;

* Time allotted for employees to finish the 1-9 form; and

* Assistance the employer could have provided to help those "who struggled to complete the
process on time.
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1-9 News: Covid Relief Extended To July 31, 2023

On March 19, 2020, DHS announced that it would exercise its discretion to defer the
physical inspection requirements associated with Form 1-9. This policy only applies to
employers and workplaces that are operating remotely. This flexibility has been
extended until July 31, 2023.

Employers are still required to inspect Section 2 documents remotely (such as over
video link, fax, or email) and obtain, inspect, and retain copies of these documents
within three business days of the employee’s return to work in order to complete
Section 2 of Form 1-9.

Employers should enter “COVID-19 as the reason for the physical inspection delay
In the Section 2 Additional Information section. Once the documents have been
physically inspected, the employer should add “documents physically examined” with
the date of inspection to the Section 2 Additional Information on the Form 1-9, or to
Section 3 as appropriate.
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DHS Considering Permanent Remote Hire Rule

DHS Is considering implementing a permanent rule that would continue to
allow virtual inspection of 1-9 records for remote employees.

The proposed rule contemplates mandatory fraud document training and anti-
discrimination training for employers.

The agency may establish criteria or conditions for employers to participate in
future programs that do not require the physical examination of Form [-9
documentation, which may include participation in E-Verify or prohibiting
participation for employers who have been fined or assessed penalties after a
governmental audit.
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-9 FInes Increased

* The penalties now range from $252 to $2,507 (previously $237 to $2,360) for
the first offense for substantive violations or uncorrected technical errors.

* The range is now $1,161 to $2,322 for second and subsequent paperwork
offenses.

* ICE is Seeking to Hire More Investigators
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New 1-9 Form on the Horizon

New features of the upcoming I-9 form will include:

Compressing Sections 1 and 2 from two pages to one page.
Moving Section 3 to a separate Reverification and Rehire Supplement

Updating the List of Acceptable Documents to include a link to List C
documents issued by USCIS.

If a virtual inspection rule becomes permanent, then the new I-9 might have a
new box to check to indicate if the employer has conducted a virtual
examination of 1-9 forms.

Employers may continue to use the 1-9 edition of 10/21/19.
Tedious requirement for employers to write “N/A” in every empty box is

likely to be dropped.

PREPARED BY DEASON LAW P.C.-IMMIGRATION AND EMPLOYMENT LAWYERS



Types of |-9 Violations

TECHNICAL/PAPERWORK V. SUBSTANTIVE ERRORS

e
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Completing the Form 1-9: Section One Areas

The employee must accurately complete this section on the date of hire; it is the
employer’s responsibility to ensure that the employee completes this section correctl%.
The II- form can be completed before day 1 if an offer is extended and accepted by the
employee.

Citizenship or immigration status must be properly checked in Section 1 boxes (e.g., US
citizen, permanent resident, temporary worker).

Permanent Residents must provide their Alien Numbers/USCIS No. in Section 1.

Temporarily authorized workers, such as DACAs, H-2As, and individuals with
Employment Authorization Documents must provide their Alien Numbers/USCIS No or
[-94 number and the date their temporary authorization expires.
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Typical Work Authorization Documents
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Form 1-94 serves as documentation of legal entry in

the U.S. and as a work permit for certain immigration
categories, such as H-2A, H-2B, TN, H-1B, L-1, E-2,
an other work visas..




Receipts for Permanent Residents

Generally, permanent residents are _not p_ermitted _to be
reverified simply because their card expires, with exceptions.

Conditional residents may be recheckeo! when thel;_?No-ﬁa;
card expires. The presentation of a receipt fo_r_ theI | ln?us S
petition to convert the resident from conditional sta
permanent status is valid for -9 purposes.

Permanent residents who extend their cards after the 10-year

period expires also may present a receipt to confirm continued
employment.

YERS
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Department of Homeland Sceurity
U.S. Citizenship mnd Iovmigration Services

1-797, Notice of Action
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Completing the Form 1-9: Section 2 Areas

» Employee must present one document from List A,
establishing both identity and employment eligibility. 1S oF AcceemasiecocumeTs

usTaAa UusTEe usTc

~ Employee may alternatively present one document from "= =EEZe mm
List B (establishing identity) and List C (establishing =~ = === ..
employment eligibility). . ;MLT:””TL Fae

» All documents must be unexpired at the time of hire. ) j”;""ﬁf;;%’i?é::w -

» Within three days of the employee’s date of hire, employers =" 2200 ;
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Completing the Form [-9: Section 2 Areas

Employers sometimes accept documents that are insufficient
for 1-9 purposes, such as a Mexican matricula consular.

Employers typically do not properly and fully describe the List
A, B, and C documents.

Employer should always sign and date the 1-9 form in a timely
manner within 3 days of the employee’s start date.




General Reverification Guidelines

= Employees who indicate that they are U.S. citizens, permanent residents,
asylees, or refugees should never be reverified since they have work
authorization incident to their status.

= Employees who indicate that they have temporary permission until a specific
date should be reverified by that date.
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Employers Must Track Expiration of
Employment Authorization Documents

» Commonly, employers fail to track expiration of temporary employment authorization
and either forget to conduct a reverification, or conduct an untimely reverification.
Either way, the fines are stiff.

EADs are commonly presented by DACAs,
Individuals in Deportation Proceedings,
Applicants for Permanent Residency, TPS
beneficiaries, F-1 Students,
Refugees/Asylees, and other temporarily
authorized foreign nationals.

» In Niche, Inc., OCAHO fined the employer $63,850 because it continued to employ
workers after their Empln¥ment Authorization Documents (EADs) had expired and the
employer failed to re-verify these workers who, in fact, had timely acquired new

EADs.
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The Receipt Rule

= Receipts or acknowledgements by USCIS that an employee has requested

for the first time a particular status authorizing employment are not
acceptable because there iIs no guarantee that the application will be
granted.

= Exceptions:

> Replacement documents (90 days);

° |-94 cards with temporary 1-551 stamps (by expiration of I-551 stamp or 1-94 card);
and

> 1-94 cards with refugee/asylee admission stamps (90 days).
> Certain receipts presented by employees for extension of work status.
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Auto Extensions of Employment Authorization
Documents (EADSs) in Certain Circumstances

Foreign nationals in certain employment eligibility categories who
file an EAD renewal may receive automatic extensions of their
expiring EAD for up to 540 days.

Renewal application must be filed before expiration of the
employee’s EAD on file with the 1-9 form.

Rule only applies to certain categories, such as for individuals with
applications that are pending for permanent residency, individuals
who are In deportation proceedings, VAWA self-petitioners,
refugees, asylees and a few other select categories.
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Some Visa Categories Get Auto 240 Day
Extension

CW-1, H-1B, H-1B1, H-2A, H-2B, H-3, L-1, O-1, O-2, P-1, P-2, P-3, R-1, TN, A-3, E-1, E-2, E-3, G-5,
and I.
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Reverifying or Updating Rehired Employees

= If you rehire employees within three years from the date you completed their previous Form I-
9, you may either use that form or complete a new one.

= If a rehired employee’s basis for employment eligibility remains the same as indicated on the I-
9, the employer must perform an update by recording the employee’s name in Section 3, the
rehire date and then sign/date.

= Reverify: If a rehired employee’s basis for employment eligibility has changed/expired, the
Company must record the following on the 1-9:

= Employee Name

= Date of rehire;

= List A or List C document information; and
= Sign/date.
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Re-verifying or Updating Rehired Employees

The Company can reverify a current employee’s employment
authorization in Section 3 of the original 1-9, or on a new I-9.

If the previously executed Form 1-9 Is not the current version of
the form, you must complete Section 3 on the current version of
the form.

Employees rehired after three years of the original completion of
the Form 1-9 must complete a new Form 1-9.
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Seasonal Ag Employment
Exception to I-9 Rule

* An 1-9 form is required for almost every hire, except in the case of
certain interruptions of employment. In case of an interruption in
employment, you should determine whether the employee is
continuing in their employment and has a reasonable expectation

of employment at all times.

*For example, a seasonal agricultural employee on layoff who
intends to return the next season may not require a new |-9 form.
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New ICE Audit Flow Chart

Notice of Inspection Notice of Suspect
(NOI) Documents will be issued
when ICE deterimmines that

1 the documents provided to

the employer do not relate
to the employee who
Form 1-9 presented the documents

Inspection/fAudit or are not valid for
employment

= = — g - - _
Vicolations = Notice of Discrepancies will

be issued when an
employee®s eligibility to
work cannot be determmined
based on the documents
presented.

Substantive Vicolations or Compliance {(ICE will issue
Technical/iProcedural Failures Notice of Inspection results).

TechnicalflProcedural
Faijlures (ICE will issue a
Notice of
TechnicalProcedural
Failures).

Substanjfve
Violations

VWarning Ave technical/fprocedural
Notice failures corrected?

Notice of

oOoCAHO
Intent to SRS T Hearing
Fine (NIF)
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ICE’s Enhancement Matrix

Enhancement Matrix

Factor Aggravating Mitigating Neutral
Business size + 5% - 5% +/- 0%
Good faith + 5% - 5% +/- 0%
Seriousness + 5% - 5% +/- 0%
Ur?authunzed . 59 . 5% /- 0%
Aliens

History + 5% - 5% +/- 0%
Cumulative

Adjustment +25% " 25% +/- 0%
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CA Notice to Employees of ICE Audit

Pursuant to Labor Code section 90.2(a), employers are required to provide notice to
employees of any inspection of I-9 Employment Eligibility Verification forms or other
employment records by an immigration agency by posting a notice within 72 hours of

receiving the notification of inspection
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https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=90.2&lawCode=LAB

Q: An ICE agent shows up at your workplace and
wants to request the 1-9 for an employee named

|_9 Sce n a rl OS Susana Ana Ortiz Ochoa?
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Retention and Storage of Form I-9

»Employers must retained Form 1-9 for 3 years from the date of hire or one year from the date of
termination, whichever is later in time. Companies should put into place a regular purging system
for destruction of 1-9s after the forms meet the retention period.

»Never purge 1-9s after being selected for an audit.

»Employers may use a paper system, an electronic system or a combination of paper and
electronic systems to store Form I-9.
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Storing |-9s Electronically

*Include controls to ensure the integrity, accuracy and reliability of the electronic generation storage system.

*Include controls to detect and prevent the unauthorized or accidental creation of, addition to, alteration of,
deletion of or deterioration of an electronically completed stored Form I-9, including the electronic
signature, if used.

*Include controls to ensure an audit trail so that any alteration or change to the form since its creation is
electronically stored and can be accessed by an appropriate government agency inspecting the forms.

*Include an inspection and quality assurance program that regularly evaluates the electronic generation or
storage system, and includes periodic checks of electronically stored Form I-9, including the electronic
signature, if used.

Include a detailed index of all data so that any particular record can be accessed immediately.

*Produce a high degree of legibility and readability when displayed on a video display terminal or reproduced
on paper.
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Q: A farm manager sees a new hire at the fields
and due to the need for labor, asks the employee
to provide work documents. The manager takes a

. picture with his phone and sends the documents
|—9 Sce n a rl OS by what’s up to HR, who then complete the I-9
form, signs and files the form away.
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PEO Liable for 1-9 Fines for False
Employer Attestation Violations

* Professional Employer Organization violated the [-9
regulations by directing its Payroll Manager to complete
243 |-9s on the inspection of photocopies of identity and
employment eligibility documents relating to employees
that she had never seen. U.S. v. Employer Solutions
Staffing Group, LLC, OCAHO Case No. 14A00005 (Jan. 20,

2015).

* Company fined $227,252 after ICE audit.
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Avoiding Discrimination in Hiring Process

You cannot demand that non-U.S. citizens present DHS issued documents. Each individual must be
allowed to choose the documents that they will present from the lists of acceptable Form I-9
documents.

You cannot refuse to accept a document, or refuse to hire an individual, because a document has a
future expiration date.

You cannot request that an employee who presented an unexpired Permanent Resident Card present
a new document when the Permanent Resident Card expires.

You cannot request specific documents for reverification. For example, an employee who presented
an unexpired Employment Authorization Document during initial verification should be requested to
present any document of their choosing from either from List A or from List C during reverification.

You cannot request to see employment eligibility verification documents before hire and completion
of Form I-9 because an individual looks or sounds “foreign,” or because the individual states that they
are not a U.S. citizen.
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DOJ’s Immigrant/Employee Rights Seeks to Combat
Discrimination Against U.S. Workers

H-2A and H-2B program users shoulder understand that the Department of Labor is
Inot the only enforcement agency who is investigating violations of the immigration
aws.

The DOJ’s Immigrant and Employee Rights Division has been actively suing H-
2 programs user for discriminating against U.S. citizens by declining
employment in favor of foreign labor.

DOJ reached a settlement agreement with Carrillo Farm Labor, LLC, an onion
farm in Deming, New Mexico. The settlement resolves the department’s
investigation of complaints that Carrillo Farm discriminated against U.S.
citizens due to a hiring preference for foreign visa workers. The Farm will pay
S44,000 in back wages and civil penalties.

PREPARED BY DEASON LAW P.C.-IMMIGRATION AND EMPLOYMENT LAWYERS



Texas Farm Accused of Favoring H-2A Workers

DOJ joined a non-profit agency lawsuit against a Texas farm for
discriminating against U.S. citizens based on citizenship status. The
Immigration and Nationality Act’s antidiscrimination provision
prohibits employers from discriminating against workers based on
national origin or citizenship status in the hiring or firing process

A U.S. citizen with over twelve years experience operating cotton
combines and tractors was not hired. The department found reasonable
cause to believe that the company did not hire the U.S. citizen because it
preferred to hire foreign workers under the H-2A visa program
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Construction Company Preferred H-2B Employees Over
U.S. Workers

» Barrios Street Realty failed to consider or improperly rejected 73
U.S. workers who applied for positions as sheet metal roofers or
laborers, and then solicited foreign H-2B workers to fill these
positions.

> Barrios Street Realty must create a back pay fund of $115,000 to
compensate U.S. workers, pay $30,000 in civil penalties and be
subject to monitoring for a three-year period.
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Q: Management wants to move an employee to
the payroll of an affiliated division. Can | just

|_9 Sce n a rl OS transfer the I-9 form?
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